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UCITS investment compliance
manitoring is a challenge. There is,

for example, denvatives look-through
requirements, 1ssuer-group rules and the
Eligible Assets Direclive to deal with.
UCITS IV brings new challenges and
clarifications, including in respect of
commitment approach calculations,
hedging and nelling for global exposure
calculations and revised counterparty
exposure calculalion.

In this article, we consider the other
global regulatory invesiment disclosures
that UCITS Managers need also
address and aclively monitor against.
These include major shareholdings
rules, takeover rules, global short selling
rules, fareign investmenl limils and
sensitive sector rules.

Too small to worry?

Some managers may feel that they
are too small lo be affected by these
global limits.

However, some major shareholding limits
commence from 1% or 3% holdings and
in many jurisdictions, including the UK,
Ireland and France, there are disclosure
requirements applying whenever a
Manager is a 1% shareholder in
securities concerned with a lakeover,
Further, in numerous jurisdictians, the
short selling restrictions kick-in from only
0.25% net short positions.

Major Shareholding rules

In the U.S. the major shareholding
regime is the SEC's Section13D
reporting regime and the much less
burdensome 13G reporling regime
which is available 1o Qualified
Institutional Investors.

In Europe, Majer Shareholding rules follow
the EU Transparency Directive whereby

shareholders are obliged to notily issuers
where the proportion of voting rights held
by the shareholder reaches, exceeds or
falls below thresholds of 5%, 10%, 15%,
20%, 26%, 30%, 50% and 75%. However,
asa “minimum harmonisation” Directive,
Member States are free to impose slricter
requirements if they so wish; both Spain
and lhe UK require nolification of
interests from 3%.

Moreover, European consistency is
sevarely undermined by the different
lreatment afforded to dernvalives when
caleulating and reporling againsl the
thresholds. As a result of this, in April
2010, CESR published its proposal on
achieving consistency by extending
major shareholding notifications to
instruments of similar economic effect
to holding shares and entitlerments Lo
acquire shares.

The Acquisitions Directive

In addilion to the Transparency’
Direclive, lhere is also the Acquisitions
Direclive. This was due lo be
implemented by 21 March 2009,
although many States have yet lo do so
and Poland only did so in August 2010,

This Directive is not well known in the
UK, perhaps due 1o its low key
implementation via the Financial Services
and Markets Act 2000 (Controllers)
Regulations 2009 which came into lorce
on 21 March 2009. 1l is however an
important Directive for Asset Managers
to be aware of, both from a corporate
perspective and as regards their
portfolio investments.

The Rireclive s relavant to Investimenl

Into insurance firms, investment firms

and cradil inslilutions. The consent of
the larget firm’'s supervisor muslt be
sought when a persen has taken a
decision to acquire, direclly or indirectly,
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10 per cent or more of lhe larget's
shares or voting rights or 1o increase its
holding to or abave 20, 30 or 50 per
cent or so that the target firm would
become its subsidiary. Nolifications lo
supervisars are also required when
passing below those limits.

Takeover Limits

Mandatory takeover rules are present in
many countries, requinng a lakeaver-bid
lo be initialed whenever the inveslor
acquires a cerlain percentage of shares
in the largel company.

Vhile 30% and 50% are typical control
limits, in many jurisdictions including the
UK, France and Ireland, there are
disclosure requirements applying
whenever a Manager is a 1%
shareholder in the securities which are
the targel of the takeover, or indeed in
the securities of he offeror company.

In the UK, this is covered by the
Takeover Panel Rule 8, published in April
2010. The Takeover Panel maintains a list
of all the securilies of the offeror or
offeree thal need 1o be menitored for and
reported in respect of. The Takeover
Panel has also issued detalled provisions
on haw lhese rules apply to Management
Companies, including where investment
management is sub-delegated,

In Ireland, where Irish Takeover Panel
Rule 8.3 governs disclosure by 1%
shargholders, in January 2010, the
Takeover Panal found that one global
custodian had failed to make the
required disclosure 113 times in
respect of one security!

Foreign Investment Limits

In the UK there are relatively few foreign
investment or sensitive seclor imils
(although some do apply including

European consistency is severely undermined by

‘ ‘ the different treatment afforded to derivatives when
calculating and reporting against the thresholds.”

European provisions in respect of
aownership of airlines). This compares to
other countries which have extensive
provisions in respect of individual or
aguregate ownership by "foreigners”.
The lypes of provisions range from
prahibition 1o prior notification or
approval or post-transaction disclosure.

Short Selling Measures

Since the onset of the financial crisis,
many countries have taken actions lo
suspend or ban short-selling. In May
2010, Germany made the headlines
when BaFin introduced three new
General Decrees in addition to its
existing reporing regime. These
Decrees include provisions in respecl of
prohibition of naked shorl selling in debt
securities and in shares of specified
financial stocks, and prohibition of

cerlain Credil Defaull Swap transactions.

Concemned at the impact of
uncoordinated action, in September

2010, the Europezn Commission
adopted a propesal for a "Reqgulation on
short selling and cerain aspects of
Credit Default Swaps™.

This is expected to apply from 1 July
2012 and requires flagging of shor sale
orders, disclosure of significant net short
positons in shares to regulators at a 0.2%
threshold and to the markel at a 0.5%
threshold with increments of 0.1% also
reporiable. Private or public disclosure
will also be necessary if the positions fall
below any of the trigger thresholds.

Private disclosure ta regulators will also
be required as regards significant net
shorl positions relating to sovereign debil
issuers in the EU and in respect of credil
default swaps thal relale lo EU sovereign
debt issuers. The Commission has yet to
specify the relevant amounts and
increments as regards debl disclosures.
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